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IN  MEMORIAM. 

THE  LIBRARY  OF  THE 
•UNIVERSITY  OF  ILLINOIS 

The  following  report, -showing  the  condition  of  business  of  the 
City  Solicitor’s  Office  for  and  during  the  year  1875,  was  prepared 
under  the  direction  of  the  late  City  Solicitor,  Robert  0.  Strong, 
but  was  not  sent  to  press  until  after  his  untimely  death,  which  oc- 
curred on  the  7th  day  of  January  of  the  present  year. 

This  event,  and  the  general  expression,  of  sorrow  called  forth  by 
it,  are  so  fresh  in  the  public  recollection,  that  any  words  now  writ- 
ten would  almost  be  superfluous.  His  associates  and  friends  in  the 
office  simply  wish  to  express  their  sorrow  at  this  calamity,  which 
took  from  them  a friend  and  benefactor  to  whom  they  had  become 
deeply  attached.  He  had  all  the  qualities  of  heart  and  mind  which 
endear  one  to  his  fellow  man,  and  those  who  were  nearest  to  him 
best  appreciated  those  qualities.  This  we  testify,  and  so  saying  bid 
farewell  to  a generous  heart,  an  able  lawyer,  and  a true  man. 

At  a special  meeting  of  the  Common  Council,  held  January  8th, 
1876,  the  following  resolutions  were  unanimously  adopted  : 

Whereas,  It  has  pleased  an  all-wise  Providence  to  remove  from 
among  us  Robert  0.  Strong,  late  ^City  Solicitor ; and, 

Whereas,  The  members  of  the  Common  Council  of  the  City  of  Cin- 
cinnati, desire  to  bear  testimony  to  his  fidelity  as  an  officer  and  his 
worth  as  a man ; therefore,  be  it 

Resolved,  That  we  deeply  and  sincerely  lament  the  untimely  demise 
of  our  brother  officer,  whose  kind  heart  and  genial  bearing  has  won  for 
him  the  kind  regard  ‘of  this  body. 

Resolved,  That  we  sincerely  sympathise  with  the  afflicted  relatives  of 
the  deceased  in  their  great  bereavement,  and  tender  to  them  this  ex- 
pression of  our  heartfelt  sorrow  in  this  the  hour  of  their  overwhelming 
misfortune. 

Resolved,  That  as  a further  mark  of  respect  the  Council  Chamber  be 
draped  in  mourning  for  the  space  of  thirty  days. 

Resolved,  That  the  Clerk  be,  and  he  is  hereby  directed,  to  spread 
these  resolutions  upon  the  minutes  of  the  Common  Council,  to  trans- 
mit a copy  thereof  to  the  brothers  and  sister  of  the  deceased,  and 
cause  the  same  to  be  published  in  all  the  daily  papers  of  the  city. 
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At  a meeting  of  the  Hamilton  County  Bar,  convened  upon  the 
occasion  of  the  death  of  Bobert  0.  Strong,  in  Room  No.  3 of  the 
Superior  Court  of  Cincinnati,  on  January  15th,  1876,  the  following 
resolutions  were  adopted,  viz  : 

We,  the  members  of  the  Bar  of  Cincinnati,  assembled  to  pay  the  last 
tribute  of  respect  and  affection  to  the  memory  of  our  deceased  brother, 
Robert  0.  Strong,  do  hereby  declare,  and 

Re&olve,  First,  That  our  departed  brother  was  one  of  whom  as  a profes- 
sion ive  were  justly  proud.  Before  he  was  fifteen  years  of  age  he  had 
resolved  to  become  a lawyer,  and  from  that  resolution  he  never  for  a 
moment  wavered.  Afforded  the  means  of  a liberal  education,  which 
he  improved  with  his  chosen  profession  ever  in  view,  he  brought  to  its 
immediate  study  a mind  well  trained  and  equipped,  and  that  zeal 
which  only  conscious  fitness  can  impart.  It  was  less  than  seven  years 
from  his  admission  to  the  Bar  to  his  death,  and  he  had  little  opportu- 
nity to  gain  experience  from  private  practice,  yet  he  filled  with  credit 
the  important  offices  of  Prosecuting  Attorney  of  Hamilton  County  and 
Solicitor  of  Cincinnati.  What  better  proof  that  he  had  chosen  his 
profession  wisely  and  studied  it  well  ? 

Resolve,  Second,  That  as  a man  he  had  many  qualities  to  admire  and 
love — each  and  all  of  us  will  ever  cherish  in  memory  the  kindness  of 
his  heart,  the  courtesy  of  his  manners,  his  readiness  to  forgive  the  mis- 
takes of  others,  and  to  acknowledge  his  own , and  his  freedom  from 
that  narrowness  of  soul  which  regards  every  opponent  as  an  enemy, 
qualities  which  made  him  a delightful  companion,  a warm  friend,  a 
chivalrous  adversary.  He  has  left  none  but  friends  among  us,  friends 
who  will  sorely  miss  him  in  the  court  room,  the  social  meeting,  and  the 
walks  of  daily  life.  ' 

Resolve,  Third,  That  we  tender  to  his  family  our  deepest  sympathy  in 
their  great  affliction.  They  have  suffered  a special  loss  which  we  do 
not  share ; but  as  members  of  the  same  great  family  they  may  share 
with  us  the  consolation,  that  although  the  rich  promise  of  his  maturer 
years  is  blasted  by  his  untimely  end,  he  has  not  gone  empty-handed 
to  his  last  account.  Short  as  his  life  was  it  was  full  of  usefulness,  not 
only  to  the  public  as  a maker  of  its  leiws  and  the  guardian  of  its  rights 
and  morals,  but  to  many  in  private  life  as  friend,  adviser,  advocate,  and 
benefactor,  who  will  rise  up  and  call  him  blessed. 

It  was  further  resolved,  that  the  resolutions  be  spread  upon  the 
minutes  of  the  Superior  Court  of  Cincinnati,  and  that  a copy  be 
sent  to  the  family  of  the  deceased. 

E.  A.  FERGUSON,  Chairman. 

LOUIS  KRAMER,  Secretary. 
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City  Solicitoe’s  Office,  \ 

Cincinnati,  January  1, 1876.  J 

Hon.  Geo.  W.  C.  Johnston, 

Mayor  of  the  City  of  Cincinnati: 

Sir  : In  accordance  with  the  provisions  of  the  law  and 
ordinances  regulating  this  department,  I have  the  honor  to 
submit  the  following  as  the  annual  report  of  the  court 
business  transacted  by  the  law  officers  of  the  city  during 
the  year  ending  December  31,  1875. 

On  the  first  day  of  January,  A.  D.,  1875,  there  were 
pending  in  the  various  courts  261  cases,  to  which  the  city  • 
was  a party,  distributed  as  follows : 


United  States  Circuit  Court,  Southern  District  of  Ohio 4 

United  States  Circuit  Court,  District  of  Kentucky 2 

Supreme  Court  of  Ohio 6 

Superior  Court  of  Cincinnati 142 

Hamilton  County  Common  Pleas  Court 96 

Hamilton  County  District  Court 5 

Hamilton  County  Probate  Court 6 

Total 261 


There  were  commenced  during  the  year  intervening 
between  January  1,  1875,  and  January  1,  1876,  168  cases, 
distributed  as  follows : 
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Highland  County  Common  Pleas 1 

Supreme  Court  of  Ohio ,6 

Hamilton  County  District  Court ; 4 

Hamilton  County  Common  Pleas  Court 63 

Hamilton  County  Probate  Court 12 

Superior  Court  of  Cincinnati 56 

Magistrates 26 

Total 168 


Number  of  cases  pending  on  the  first  day  of  January, 
1875,  and  instituted  since,  429. 

The  number  of  cases  disposed  of  during  the  interval 
between  January  1st,  1875,  and  January  1st,  1876,  was  dis- 
tributed as  follows  : 


Supreme  Court  of  Ohio 4 

Hamilton  County  District  Court 3 

Hamilton  County  Probate  Court. 10 

Hamilton  County  Common  Pleas  Court 51 

Superior  Court  of  Cincinnati 46 

Magistrates 26 

United  States  Circuit  Court,  Southern  District  of  Ohio 1 

Total 141 

In  the  cases  disposed  of,  damages  were  claimed 

against  the  City  to  the  amount  of. $266,879  63 

Amount  recovered  in  Court 8,226  00 

Amount  recovered  under  compromises  made  by 
the  Common  Council  where  the  liability  of 
the  City  was  admitted 7,950  00 


The  amount  assessed  against  the  city,  under  proceed- 
ings in  Court,  to  fix  the  value  of  property  taken  for  the 
public  use,  during  the  year  ending  January  1st,  1876,  was 
as  follows:^ 


School  purposes $6,000  00 

Streets 21,883  50 

The  amount  claimed  by  the  City  in  the  cases 

disposed  of  during  the  year,  was...... 1,862  34 

Amount  recovered  by  the  City 1,862  34 
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On  this  first  day  of  January,  1876,  there  are  288  cases 
remaining  on  the  city  docket,  distributed  as  follows : 


Highland  County  Common  Pleas 1 

United  States  Circuit  Court,  Southern  District  of  Ohio 3 

United  States  Circuit  Court,  District  of  Kentucky 2 

Supreme  Court  of  Ohio 8 

Hamilton  County  District  Court 6 

Hamilton  County  Common  Pleas  Court 108 

Hamilton  County  Probate  Court 8 

Sunerior  Court  of  Cincinnati 152 

Total 288 


The  amount  sought  to  be  recovered  from  the  city  in  cases 
now  pending,  is  $1,351,403.79.  The  amount  sought  to  be 
recovered  by  the  city  is  cases  pending,  is  |392, 587.50. 
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COMPARATIVE  STATEMENT 

Showing  the  Court  Business  of  the  Office  for  the  past  Ten  Years. 


CASES. 

1867 

1868 

1869 

. 1870 
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1872 

00 

05 

1847 
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Cases  pending  at  begin- 
ning  of  year 

56 
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68 

78 

no 
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194 

248 

261 

Cases  commenced  during 
the  year 

48 

75 

59 

81 

96 

96 
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168 

Cases  pending  at  begin- 
ning of  year,  and  com- 
menced during  the  year 
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392 
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Cases  disposed  of  during 
the  year 

39 

76 

52 

49 

78 

74 

79 
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Cases  remaining  on  the 
docket  at  the  end  of  the 
year 

65 

68 

78 
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194 
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261 

288 

*Ten  months. 


*Ten  months. 
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The  following  cases  decided  during  the  year  are  deemed 
worthy  of  special  mention : 


CHATFIELD  & WOODS  1 


vs. 


District  Court  of  Hamilton  County. 


CITY  OF  CINCINNATI. J 

This  action  was  commenced  to  enjoin  the  completion  of  the  grading 
on  Eggleston  avenue,  between  Bedinger  street  and  Ninth  street,  in 
order  that  the  access  to  plaintiffs’  buildings  on  the  corner  of  the  avenue 
and  Bedinger  street  might  not  be  cut  off,  as  it  was  claimed  it  would  be, 
by  the  fill  at  that  point,  which  would  have  the  effect  of  raising  Eggles- 
ton avenue  some  eight  feet  higher  than  Bedinger  street,  upon  which  the 
doors  and  entrances  to  plaintiffs’  buildings’  front. 

It  was  claimed  on  behalf  of  the  city  that  the  right  and  power  to  fix 
and  change  the  grade  of  streets  is  vested  in  the  Council,  and  that, 
having  been  regularly  exercised,  it  was  not  subject  to  judicial  revision. 

The  Court,  per  Avery,  Judge,  held  that  the  right  of  the  Council  to 
fix  and  regulate  the  grade  of  streets  could  not  be  interfered  with  by 
the  Court,  in  case  it  was  exercised  in  good  faith,  and  the  steps  pre- 
scribed by  the  statutes  as  to  the  mode  of  exercising  this  power  were 
followed.  But  the  Court  found  that  in  the  present  case  the  proceedings 
of  Council  were  irregular  in  that  it  had  not  been  determined,  as  re- 
quired by  the  Municipal  Code,  whether  plaintiffs’  damages  should  be 
assessed  before  or  after  the  completion  of  the  improvement,  and  granted 
a decree  restraining  the  work  until  Council  should  make  such  a deter- 
mination. 

The  decree  was  subsequently  modified  so  as  to  permit  the  work  on 
the  avenue  to  proceed,  but  it  requires  the  city  to  make  a slope  from 
Bedinger  street  into  the  avenue,  with  the  necessary  drain  pipes,  so  as 
to  give  the  plaintiffs  access  to  their  premises. 


HENKY  BEACHMANN  'I 


-Superior  Court  of  Cincinnati. 


J.  H.  DIEHL  and  the  CITY  OF 
CINCINNATI. 


This  action  raised  the  question  whether  a lot,  thirty  feet  wide  by 
eighty  feet  long,  at  the  northwest  corner  of  Court  and  Harriet  streets, 
was  dedicated  so  as  to  become  a part  of  Court  street. 
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At  special  term  the  Court  held  that  the  lot  had  not  been  dedicated, 
and  rendered  judgment  against  the  city.  The  case  was  then  carried  to 
the  Greneral'  Term  by  petition  in  error,  and  there,  Judge  Yaple  having 
declined  to  sit  in  the  case . because  of  the  personal  relations  held  by 
him  to  one  of  the  parties,  the  two  remaining  judges  were  divided' in 
opinion,  and  unable  to  agree.  By  consent  of  parties,  a pro  /orma  judg- 
ment of  affirmance  was  entered  in  order  to  permit  the  case  to  be 
presented  to  the  Supreme  Court. 


MARY  DIEHM 
vs. 


Supreme  Court  of  Ohio. 


CITY  OF  CINCINNATI. J 


This  case,  mentioned  in  the  last  Solicitor’s  report,  was  prosecuted  to 
the  Supreme  Court  by  plaintiff. 

It  was  an  action  to  recover  five  thousand  dollars  damages  to  plaintiff  . 
occurring  by  reason  of  an  accident  at  the  Eleventh  District  school- 
house,  which  was  undergoing  repairs  at  the  time.  The  accident  was 
alleged  to  have  occurred  by  reason  of  the  negligence  of  the  agents  of 
the  city,  in  and  about  constructing  the  repairs  to  the  school-house. 

The  city  interposed  a general  demurrer,  which  was  sustained  by  both 
the  Superior  and  Supreme  Courts. 


CITY  OF  CINCINNATI 
vs. 

JOHN  COCHNOWER. 

This  was  an  action  of  ejectment  to  recover  possession  of  a strip  of 
ground  forty  feet  wide,  between  the  lines  of  Harriet  street  extended 
from  Front  street  to  the  Ohio  river,  claimed  to  have  been  dedicated  to 
the  public  as  a part  of  Harriet  street. 

The  Court  held  that  the  ground  had  been  so  dedicated,  and  rendered 
a final  judgment  for  the  plaintiff. 


]-  Hamilton  County  Court  of  Common  Pleas. 
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. JOHN  B.  BENEDICT 
vs. 


-Superior  Court  op  Cincinnati. 


CITY  OF  CINCINNATI., 

This  is  a suit  to  recover  a large  sum  of  money,  about  one  hundred 
and  seventeen  thousand  dollars,  with  interest,  claimed  to  be  due  plain- 
tiff for  work  and  labor  and  materials  furnished  in  and  about  the  com- 
pletion of  the  tunnel  sewer  in  Sycamore  and  Court  streets. 

The  case  was  referred  to  Messrs.  H,  D.  Paul,  William  H.  Pugh,  and 
George  B.  Okey  to  take  testimony  and  report  to  the  Court.  Several 
months  have  been  spent  in  taking  the  testimony  and  arguing  the 
case  before  the  referees,  to  whom  it  has  been  finally  submitted,  and 
from  whom  a report  is  expected  within  a short  time. 


BOARD  OF  EDUCATION 

vs.  f Hamilton  Co.  Court  op  Common  Pleas. 

E.  C.  CROFTON.  J 

This  was  an  action  commenced  to  recover  the  sum  of  $l,155.00«paid 
defendant  by  mistake.  This  sum  of  money  was  originally  retained  by 
the  Board  of  Education  in  making  settlement  with  E.  C.  Crofton,  for 
the  building  of  a school-house  in  the  second  ward,  to  satisfy  a lien  filed 
with  the  clerk  of  the  Board  of  Education.  Sometime  afterward,  over- 
looking the  object  for  which  the  money  was  retained,  the  clerk  paid 
Mr.  Crofton  the  money;  subsequently  the  lienholder  brought  suit 
against  the  Board  and  recovered  a judgment  for  the  amount  for  which 
the  lien  was  filed,  and  this  suit  was  then  brought  by  the  Board  against 
Mr.  Crofton  to  reimburse  it. 

The  case  was  heard  before  Cox,  Judge,  who  held  that  the  plaintiff 
was  entitled  to  the  money,  and  rendered  judgment  accordingly. 


R.  M.  BISHOP,  ei.  al; 


vs 

The  Storrs  and  Sedamsville  Street  Rail- 
way Company,  the  City  op  Cincinnati 

AND  OTHERS. 


Hamilton  County  Court  op 
Common  pleas. 


The  following  opinion  was  delivered  by  Force,  Judge,  in 
this  action  : 
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The  plaintiffs  move  for  a provisional  injunction  to  restrain  the  rail- 
way company  from  constructing  a proposed  extension  of  their  route 
through  the  city,  and  to  restrain  the  Mayor,  the  City  Auditor,  and  the 
City  Treasurer  from  doing  any  official  act  contributing  towards  such 
construction. 

The  first  question  is  as  to  the  capacity  in  which  the  plaintiffs  sue. 
They  describe  themselves  as  abutting  owners  and  tax-payers,  and  state 
that  they  sue  for  themselves  and  on  behalf  of  the  tax-payers  and  citi- 
zens in  general.  There  is,  however,  no  allegation  that  the  company  has 
not  obtained  the  consent  of  the  majority  in  interest  of  the  abutting 
owners.  Nor  is  there  any  allegation  of  special  damage  personal  to  the 
plaintiffs.  The  law  of  Ohio  regards  the  right  of  access  of  an  abutting 
dweller  to  and  from  the  street  and  his  house  as  property,  and  regards 
a damage  to  it,  as  by  cutting  down  the  grade  of  the  street,  or  laying  the 
track  close  to  the  door,  as  ground  for  an  injunction  until  compensation 
shall  have  been  made.  But  the  only  damage  alleged  here  is  the  tem- 
porary obstruction  of  the  street  during  the  work  of  construction,  and 
that  resulting  from  the  mere  fact  of  having  a street  railway  in  a street. 
Neither  of  these  is  damage  of  such  character  as  to  warrant  the  issuing 
of  an  injunction. 

The  petition,  therefore,  does  not  allege  matter  that  warrants  the 
plaintiffs  to  maintain  this  application  in  their  undivided  rights ; and, 
indeed,  the  frame  of  the  petition  shows  that  they  sue  in  a representa- 
tive capacity  on  behalf  of  the  citizens  under  Section  159  of  the  Munici- 
pal Code,  to  restrain  the  city  from  an  abuse  of  its  corporate  powers  and 
for  the  performance  of  a contract  in  contravention  of  law.  / 

The  ground  of  the  application  is  in  general  that  the  contract  between 
the  city  and  the  company  is  contravention  of  law,  and  the  company  is 
proceeding  without  law,  and  without  right,  to  partially  confiscate  a por- 
tion of  the  streets.  Several  considerations  are  urged  to  show  the  ille- 
gality of  the  proposed  proceeding. 

It  is  claimed  that  the  company  is  not  a corporation,  and  is  therefore 
not  authorized  to  occupy  the  streets  with  a track.  The  certificate  of 
incorporation  is  claimed  to  be  defective.  The  certificate  proposes  three 
objects  distinct  and  separable  for  incorporation,  It  is  one  of  these 
objects  that  is  said  to  be  fatally  defective  in  description.  That  such  a 
defect  only  restricts  the  powers  of  the  corporation  to  two  of  the  objects 
does  not  annul  the  right  to  become  a corporation.  The  franchise  to  be 
a corporation  is  acquired  ; though  the  franchise  to  do  some  particular 
is  not.  In  this  case,  moreover,  the  S.  and  S.  Street  Eailway  Company 
filed  their  certificate  ten  years  ago,  and  have  acted  as  a corporation 
ever  since.  After  such  uses  it  is  too  late  to  question  the  legality  of  its 
existence  in  a collateral  proceeding.  That  must  be  done  by  quo  war- 
ranto. And  further,  as  the  company  propose  to  construct,  not  a new, 
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original  road,  but  an  extension  of  an  existing  road,  it  is  not  necessary 
that  it  should  be  a corporation.  The  law  permits  the  city  to  authorize 
* an  unincorporated  company,  or  even  an  individual  already  owning  a' 
road  or  the  right  to  construct  one,  to  build  an  extension. 

Another  objection  is,  that  there  was  no  publication  of  the  application, 
“ no  letting  to  the  lowest  bidder,”  before  the  city  granted  the  right  to 
this  company,  though  such  application  and  letting  are  required.  The 
Municipal  Oode  does  prohibit  Council  from  granting  the  right  to  con- 
struct a street  railway  except  after  such  application  and  letting ; but 
a statute  passed  the  same  day  with  the  Municipal  Code,  gives  Council 
general  power  to  authorize  an  existing  road  to  extend  its  track  when- 
ever the  Council  shall  deem  such  extension  beneficial  for  the  public. 
The  construction  of  a^new  road  must  be  given  to  the  best  bidder.  The 
extension  of  an  existing  road  which  has  already  passed  through  that 
ordeal  is  left  to  the  discretion  of  Council. 

It  is  further  urged  that  the  extended  route  is  not  in  fact  an  extension, 
but  is  quite  as  long  as  the  original  road,  and  is  in  fact  a new  road.  But 
the  Legislature  has  left  it  to  the  discretion  of  the  City  Council  to  deter- 
mine through  what  streets  the  extended  line  shall  pass,  and  courts 
can  not  interfere  with  the  exercise  of  that  discretion.  If,  indeed,  the 
city  instead  of  using  this  discretion  were  to  abuse  it ; if  the  Council, 
under  cover  of  a granted  authority  to  do  one  thing,  were  to  attempt  to 
do  some  oUier  thing  which  it  is  not  empowered  to  do,  the  courts  might 
' interfere.  But  the  Legislature,  before  conferring  upon  the  city  power 
to  authorize  the  extension  of  existing  tracks,  had  already  given  its  own 
construction  of  what  it  meant  by  such  extensions.  The  local  acts  passed 
when  the  Legislature  could  grant  special  charters  contain  many  grants 
to  steam  railways  to  extend  their  track,  and  these  grants  authorize 
roads  with  a chartered  length  of  twenty  miles  to  extend  their  track 
entirely  across  the  State.  It  is  therefore  impossible  to  hold  that  the 
grant  to  the  S.  and  S.  Street  Railway  is  not  within  the  discretion  granted 
to  Council 

It  is  further  claimed  that  the  contract  of  the  city  with  the  company 
is  in  contravention  of  law,  because,  while  the  company  is  authorized  by 
its  present  charter  to  charge  ten  cents  fare  over  its  existing  line,  the 
contract  allows  it  to  charge  five  cents  over  the  new  portion  or  exten- 
sion, making  a fare  of  fifteen  cents  over  the  whole  line,  although  the 
law  of  the  State  expressly  provides  that  the  line  as  extended  shall  con- 
stitute but  one  line,  and  not  more  than  the  original  fare  shall  be 
charged  for  riding  over  its  whole  length.  But  I do  not  so  understand 
the  contract.  In  the  absence  of  the  provision  of  the  contract  the  com- 
pany might  charge  the  original  fare  for  travel  over  any  portion  of  the 
entire  line.  But  this  provision  simply  exacts  of  the  company  that  they 
shall  not  charge  more  than  five  cents  for  passengers  who  ride  only  on 
the  extension. 
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But  if  I were  wrong  in  this  interpretation ; if  the  contract  could  be 
construed  so  as  to  give  the  company  permission  to  demand  fifteen  cents 
fare  for  a ride  over  the  entire  line,  the  result  would  be  that  this  par- 
ticular provision  of  the  contract  would  be  void,  and  the  company  could 
not  act  under  it.  If,  when  the  road  was  finished,  the  company  should 
attempt  to  exact  such  fare,  any  passenger  damaged  by  it  would  have 
his  right  of  action  against  the  company,  and  moreover  the  company 
would  be  promptly  restrained  by  injunction  from  making  such  demand. 
If,  therefore,  the  plaintiffs  were  right  in  their  interpretation  of  this  pro- 
vision of  the  contract,  the  remedy  would  be,  not  an  injunction  restraining 
the  construction  of  the  road ; but  after  the  construction  of  the  road,  in 
case  the  company  shall  attempt  to  act  upon  such  construction,  an  in- 
junction restraining  them  from  demanding  illegal  fares. 

Finally,  plaintiffs  claim  that  the  construction  of  the  track  will  be 
illegal,  by  virtue  of  Section  413  of  the  Municipal  Code  and  the  Worth- 
ington Law.  Section  413  prohibits  the  construction  of  a road  until 
Council  shall  provide  for  the  reduction  of  the  crown  of  the  street,  in 
certain  streets,  to  a nearly  flat  uniform  curve.  Eighth  street  from 
Central  avenue  to  Harriet  street  is  such  a street.  The  reduction  of 
the  crown  of  this  street,  it  is  claimed,  will  cost  the  city  a large  sum  of 
money.  But  it  is  further  claimed  the  city  has  no.  money  in  the  treasury 
applicable  to  such  outlay;  and  the  law  now  provides  that  the  provision 
by  the  city  for  making  such  reduction  can  not  be  operative  until  the 
City  Auditor  shall  report  to  Council  that  there  are  sufficient  funds  in 
the  treasury  for  the  purpose, 

It  is  strongly  contended  by  defendants  that  Section  41 3 does  not  apply. 
That  its  phraseology  is  the  same  with  Section  412;  and  if  412  does  not 
apply  to  extensions  of  existing  roads  413  can  not.  But  I think  other- 
wise. When  there  is  one  provision  for  granting  the  right  to  construct 
a road,  and  a different  provision  for  granting  the  right  to  construct  the 
extension  of  an  existing  road,  the  inference  is  easy  that  the  first  pro- 
vision applies  only  to  new  original  roads.  But  where  there  is  only  one 
provision  regulating  the  manner  of  constructing  a road,  and  that  pro- 
vision is  general,  there  being  no  other  provision  for  regelating  the  man- 
ner of  constructing  extensions,  this  one  provision  must  apply  to  all 
roads,  whether  wholly  new  or  extensions  of  old  roads.  I hold,  there- 
fore that  section  413  applies  to  this  case.  ^ 

Upon  considering  the  testimony  in  the  case  however,  the  clear  pre*- 
ponderance  is  that  Eighth  street  between  Central  avenue  and  Harriet 
street  is  already  so  flat,  that  no  reduction  of  the  crown  will  be  necces- 
sary.  The  plaintiffs  therefore  have  not  made  out  a case  for  the  issuing 
of  an  injunction. 

As  however  there  is  doubt,  by  way  of  abundant  precaution,  an  order 
may  be  made  securing  the  reduction  of  the  crown  of  the  street  where- 
ever  necessary,  in  accordance  with  Section  413. 
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Ah  injunction  will  therefore  be  allowed  restraining  the  S.  & S.  Street 
Railway  Company  from  constructing  the  track,  or  operating  their  road 
along  Eighth  street  between  Central  avenue  and  Harriet  street  until 
the  City  Auditor  shall  report  to  the  Council  there  are  funds  enough  in 
thfe  treasury  applicable  to  the  cost  of  so  reducing  the  crown  of  Eighth 
street  ; provided  however,  if  the  company  is  willing  to  make  such  re- 
duction under  the  supervision  and  to  the  satisfaction  of  the  City  Civil 
Engineer,  at  their  own  expense,  not  as  an  advance  for  the  city,  but  ab- 
solutely without  any  reservation  or  claim  for  recourse  upon  the  city. 
This  injunction  shall  not  operate  while  the  work  is  being  so  constructed, 
or  after  it  shall  have  been  so  finished.” 

- 

RUTH  E.  AND  CALEB  DODSWORTH 

-No.  31816. 

A.  S.  WINSLOW  ei  al, 

Constituting  the  Platting  Commission. 

FREDERICK  PARKER 

-No.  31817. 

THE  SAME. 

OPINION  BY  JUDGE  TILDEN. 

These  cases  were  heard  and  submitted  together,  and,  as  the  condi- 
tions of  each  are  substantially  the  same,  the  determination  of  the 
questions  presented  by  either  will  dispose  of  both.  They  have  been 
submitted  upon  applications  for  an  injunction  to  be  continued  to  the 
final  hearing,  to  restrain  the  defendants,  who  are  commissioners  under 
the  act  of  March  1,  1871,  for  platting  and  laying  out  streets  in  munici- 
pal corporations. 

The  case  presents  a question  arising  upon  the  pleadings  and  an 
agreed  statement  of  facts,  and  it  is  whether  or  not  the  case  is  one 
proper  for  the  exercise  of  the  extraordinary  powers  of  equity  in  cases 
of  injunction.  The  plaintiffs  in  both  cases  are  owners  of  suburban 
lands  situated  in  the  Twenty-fifth  Ward  of  the  city,  recently  annexed 
to  it  and  made  part  of  it,  and  these  lands  are  occupied  and  used  ex- 
clusively for  agricultural  purposes.  It  is  represented  that  these  lands 
consist  mostly  of  ridges  and  knobs,  rising  one  above  another  until  they 
reach  the  height  of  between  two  and  three  hundred  feet,  well  covered 
with  forest  trees  and  broken  into  numerous  ravines,  and  presenting 
advantageous  sites  for  suburban  residences;  that  the  plaintiff  in  one 
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of  the  cases  has  sought  to  lay  out  streets  that  would  best  accommodate 
the  public,  and  has  undertaken  to  open  such  streets  in  all  the  transfers 
he  had  made  and  agreed  to  make  before  the  territory -was  annexed  to 
the  city ; that  these  streets  thus  proposed  would  have  given  the  means 
of  easy  approach  to  every  quarter  and  half  acre  of  the  land,  would  not 
have  disturbed  the  natural  beauty  of  the  ground,  and  could  have  been 
made  on  easy  grades  and  at  comparatively  small  cost;  that  the  lands  are 
remotedly  related,  in  point  of  distance,  to  the  system  of  streets  in  the 

' older  portions  of  the  city  now  improved  and  occupied,  and  that  no 
present  necessity  or  requirement  of  public  convenience  exists  to  re- 
quire that  the  existing  streets  shall  be  extended  and  continued  through 
the  lands. 

It  is  further  represented  that  the  defendants,  acting  under  color  of  au- 
thority of  the  act  of  the  Legislature  above  referred  to,  have  threatened  and 
are  about  to  proceed  to  survey  and  mark  and  map  and  make  a record  of 
the  map,  extending  a system  of  streets  traversing  straight  lines  and  con- 
necting these  suburban  lands  with  the  city  proper ; that  these  streets  will 
cross  the  hills  and  ravines  on  right  lines  and  form  blocks  from  three  to 
six  hundred  feet  on  each  side,  and  cut  up  the  ground  so  as  to  make  any 
improvement  impossible  until  the  cuts  and  fills  have  been  made  by 
grading  the  streets,  and  that  it  is  admitted  by  the  Commissioners  that 
such  an  event  will  not  probably  happen  for  the  ensuing  twenty  or 
twenty-five  years  ; that  the  cost  of  making  these  streets  would  far  ex- 
ceed the  whole  value  of  the  ground,  and,  in  some  cases,  that  the  lots, 
after  the  streets  shall  be  graded  and  paved,  will  not  be  worth  what  it 
would  cost  to  grade  them ; that  if  the  plat  of  the  streets  thus  threat- 
ened shall  be  permitted  to  be  placed  on  record,  a cloud  will  be  cast  on 
the  title  of  the  plaintiffs  who  will  thus  be  unable  to  improve  or  sell,  and 
that  its  value  will  be  measureably  destroyed. 

It  further  appears  that  the  act,  under  which  these  proceedings  are 
proposed  to  be  taken  and  are  threatened,  professes  to  authorize  the 
Commissioners  to  employ  an  engineer  and  such  assistants  as  they 
may  find  necessary,  and  to  fix  their  salaries  within  limits  to  be  pre- 
scribed by  the  City  Council  of  the  city  of  Cincinnati.  It  is  made  their 
duty  to  make  a plat  of  the  territory  which  they  are  ordered  to  lay  out, 
showing  the  location  of  the  streets  and  alleys  already  dedicated  and 
those  proposed,  and  they  are  authorized,  for  the  purpose  of  making  the 
necessary  survey,  to  enter  upon  all  property  within  the  limits  of  the 
corporation.  When  the  whole  plan  or  any  portion  is  completed,  or 
when  the  location  of  any  avenue,  street,  roadway,  or  alley  has  been 
finally  determined  upon  by  said  Commission,  a plat  of  said  plan  of  said 
avenue,  street,  roadway,  or  alley  shall  be  placed  in  the  office  of  the  City 
Civil  Engineer  for  the  inspection  of  persons  interested,  and  notice  that 
it  is  ready  for  inspection  is  required  to  be  published  in  one  or  more 

. 
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newspapers  within  the  corporation  for  six  consecutive  weeks.  It  ap- 
pears that  the  Commission  during  these  six  weeks  is  required  to  hold 
sessions  at  least  once  a week  at  a time  and  place  stated  in  the  adver- 
tisement, and  at  such  other  times  and  places  as  they  may  deem  proper,  to 
hear  any  objections  that  may  be  urged  against  any  portion  of  said  plat 
or  the  location  of  any  avenue,  street,  roadway,  or  alley,  and  make  such 
alteration  therein  as  they  may  deem  proper.  At  the  end  of  that  time 
they  are  to  cause  copies  of  the  plat,  as  finally  adopted,  to  be  made  out, 
and  such  monuments  or  marks  as  they  may  think  proper  to  be  placed 
on  the  ground,  and  deposit  one  copy,  certified  to  by  them,  in  the  office 
of  the  County  Kecorder  and  another  in  the  office  of  the  City  Civil  En- 
gineer. And  it  is  declared  that  such  plans  shall  be  deemed  and  taken 
to  be  the  regularly  adopted  plan  for  streets  and  alleys  in  said  territory, 
and  no  streets  or  alleys,  except  those  laid  down  on  such  plan,  shall 
subsequently  be  in  any  way  accepted  as  public  streets  or  alleys  by  the 
corporation,  nor  shall  any  public  funds  be  expended  in  the  improve- 
ment or  repair  of  streets  or  alleys  subsequently  laid  out  and  not  on  such 
plat.  The  act,  however,  declares  that  nothing  contained  in  it  shall  be 
construed  to  prevent  the  corporation  from  exercising  the  power  of  con- 
demnation in  any  cases  where  it  is  now  or  may  hereafter  be  by  law 
authorized  to  condemn  and  appropriate  property  to  public  use,  although 
it  be  not  shown  as  a street  on  such  plat.  The  owners  of  any  such 
ground,  so  platted,  may,  at  any  time,  by  a declaration  of  their  inten- 
tions so  to  do  properly  acknowledged  and  recorded  in  the  Recorder’s 
Office  of  the  county,  accept  such  plan  so  far  as  it  concerns  their  prop- 
erty, and  such  acceptance  or  the  selling  of  lots,  referring  to  the  plan  of 
streets  and  alleys  therein  laid  out,  shall  be  a statutory  dedication  of 
the  streets  and  alleys  in  the  property  described  in  the  acceptance,  or  of 
the  streets  or  alleys  called  for  in  the  description  of  the  lot  sold,  so  far 
as  the  grantor  has  a right  to  dedicate  the  same.  After  the  adoption  of 
any  such  plan,  the  same  can  be  amended  by  the  same  proceedings  by 
which  they  were  originally  adopted. 

It  is  further  provided  that  the  Commission  is  authorized,  whenever 
it  is  in  its  opinion  expedient,  to  divide  the  territory  to  be  platted  into 
districts  and  sub-districts,  having  due  regard  to  the  natural  configura- 
tion of  the  soil,  and  to  adopt  such  plans  for  the  districts  and  sub-dis- 
tricts separately,  in  such  order  as  they  may  think  just,  by  pursuing  the 
formalities  prescribed  for  the  adoption  of  a plat,  and  the  plan  in  such 
district  or  sub-districts  is  always  to  be  adopted  with  reference  to  the 
general  plan  of  the  improvement  of  the  whole  territory. 

Section  4 of  the  act  is  in  these  words:  “Whenever  any  corporation 
or  corporations,  subsequent  to  the  filing  of  a plat  as  authorized  in  this 
act,  shall  desire  to  open  any  street  or  alley,  or  portion  of  a street  or 
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alley,  laid  down  in  such  plat,  it  shall, be  unlawful  for  the  jury  in  assess- 
irig  the  amount  of  compensation  to  be  paid  to  the  owner  of  the  prop- 
erty taken,  to  include  any  damages  for  the  destruction  or  taking  of 
any  buildings,  erected  or  made,  either  wholly  or  partially  within  the 
limits  of  any  street  or  alley  laid  down  on  such  plat  subsequent  to  its 
adoption. 

THE  OPINION. 

I.  It  is  apparent  that  the  case,  on  these  facts,  presents  primarily  a 
question  of  the  constitutionality  and  authority  of  the  provisions  of  the 
act  to  which  reference  has  been  made;  for,  it  is  beyond  question  clear 
that,  if  the  acts  of  the  defendants,  threatened  to  be  done,  are  author- 
ized by  these  provisions,  a Court  of  Equity,  on  the  facts  stated,  has  no 
authority  to  interfere  with  them.  The  claim  of  the  plaintiffs,  there- 
fore, to  relief  rests  upon  the  proposition  that  the  law  itself  is  invalid, 
and  to  be  so  regarded  for  the  purposes  of  their  protection. 

Assuming  such  to  be  the  case,  there  can  be  no  question  that  the 
jurisdiction  is  ample  for  the  protection  of  the  plaintiffs,  supposing  therii 
to  be  threatened  with  an  injury  not  reparable  by  the  ordinary  process 
of  law.  The  principles  in  equity  upon  which  courts  act  in  exercising  a 
restraint  in  this  class  of  cases  upon  public  bodies  or  functionaries 
having  compulsory  powers  to  enter  upon  lands  and  affect  injuriously 
the  rights  of  individuals,  differ  in  some  respects  from  those  upon  which 
they  act  in  restraining  trespasses  by  individuals.  A private  person 
who  applies  for  an  injunction  to  restrain  a public  incorporated  com- 
pany or  body,  or  public  functionaries  from  acting  illegally  and  injuri- 
ously in  respect  to  land,  is  not  required  to  make  out  a case  of  destructive 
trespass  or  irreparable  damage. 

The  inability  of  private  persons  to  contend  with  these  powerful 
bodies,  which  have  often  large  sums  of  money  at  their  disposal,  and  are 
often  too  prone  to  act  in  an  arbitrary  and  oppressive  manner,  raises  an 
''  equity  for  the  prompt  interference  of  the  Court  to  keep  them  within 
the  limits  of  their  strict  statutory  powers,  and  to  restrain  them  when 
such  power  is  wanting,  and  to  prevent  them  from  deviating  in  the 
smallest  degree  from  the  terms  prescribed  by  the  statute  which  gives 
them  authority.  If  they  enter  upon  a man’s  land,  either  without  the 
authority  of  law,  but  under  color  of  it,  or  if  they  have  power  without 
taking  the  steps  required  by  the  statute,  the  Court  will  at  once  inter- 
fere. A man  has  a right  to  say  that  they  shall  not  affect  his  land  by 
stirring  one  step  out  of  the  exact  limits  of  their  authority.  The  prin- 
ciple upon  which  the  Court  interferes  in  such  cases,  is  not  so  much 
from  the  nature  of  the  trespass  as  the  necessity  of  keeping  such  per- 
sons within  control.  It  is  incumbent  on  them  to  prove  clearly  and 
distinctly  from  the  statute  the  existence  of  the  power  which  they 
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claim  a right  to  exercise.  If  there  is  any  doubt  with  regard  to  the  ex- 
tent of  the  power  claimed  by  them,  that  doubt  must  undoubtedly  be 
for  the  benefit  of  the  land  owner,  and  should  not  be  solved  in  a man- 
ner to  give  to  the  company  or  public  body  any  power  that  is  not  clearly 
and  expressly  defined  in  an  authorized  statute.  The  Court  has  not 
only  j urisdiction  to  interfere  to  restrain  from  affecting  a man’s  land  by 
stirring  out  of  the  exact  limits  prescribed  by  the  law  giving  them  au- 
thority, but  is  almost  bound  to  interfere,  and  will,  as  a matter  of  course,  ' 
interfere,  unless  the  damage  is  so  slight  that  no  injury  has  arisen  or  is 
likely  to  arise,  or  unless  the  injury,  if  any  has  arisen,  is  so  small  as  to 
be  hardly  capable  of  being  appreciated  by  damages,  or  unless  the 
remedy  at  law  is  adequate  and  sufficient,  or  is,  under  the  circumstances 
of  the  case,  the  proper  remedy,  or  unless  the  trespass  is  one  of  a 
merely  temporary  nature.  Kemp  vs.  The  London  Brighton  Bailway 
Company^  1st  Railroad  Cases,  495;  Bell  vs.  The  Hull  dc  Selby  Railway 
Company.  Ih.  635 ; Freewin  vs.  Lewis.,  4th  Milne  & Craig,  254 ; Sampson  vs. 

The  South  Staffordshire  Railway  Company.,  34th  Law  tTournal,  Chancery 
380,  387,  and  numerous  other  cases  cited  in  Kerr  on  Injunctions.  And 
see  Bonapart  vs.  Camden  & Amboy  Railway  Company,  1st  Baldwin  Circuit 
Court  Reports,  231 ; Browning  vs.  The  Same,  3rd  -Green’s  Chancery,  47 ; 
Lamden  vs.  Milwaukee,  8th  Wisconsin,  485;  The  City  of  New  York  vs. 
Mapes,  6th  Johnson’s  Chancery,  46 ; Belknap  vs.  Belknap,  2nd  Johnson’s 
Chancery,  463 ; Livingston  vs.  Livingston,  6th  Johnson’s  Chancery,  487, 

II,  The  objection  to  the  authority  of  the  Commission  is  founded  on 
a denial  of  the  validity  of  the  law  itself,  and,  on  this  subject,  the  claim 
of  the  plaintiffs  is  that  the  law  is  in  conflict  with  Section  19  of  Article  I 
of  the  Constitution  declaring  private  property  to  be  inviolate  except 
upon  the  conditions  named  therein.  If,  therefore,  this  proposition 
shall  be  ascertained  to  be  sound,  it  is  apparent  that  the  relief  sought 
for  by  them  should  be  awarded,  and  this  requires  a construction  of  the 
law  and  its  comparison  with  the  provision  of  the  Constitution  above 
referred  to.  Section  20  of  the  same  Article  declares  that  all  powers 
not  delegated  by  the  Constitution  remain  with  the  people,  and  Section 
19  having  declared  that  private  property  shall  ever  be  held  inviolate, 
still  qualifies  this  declaration  by  another,  that  private  property  shall  be 
subservient  to  the  public  welfare.  When  taken  in  time  of  war,  or  other 
public  exigency  imperatively  requiring  its  immediate  seizure,  or  for  the 
purpose  of  making  or  repairing  roads  which  shall  be  open  to  the  public 
without  charge,  a compensation  shall  be  made  to  the  owner  in  money, 
and  that  in  all  other  cases,  where  private  property  shall  be  taken  for 
public  use,  a compensation  therefor  shall  be  first  made  in  money,  or 
first  secured  by  a deposit  of  money,  and  such  compensation  shall  be 
assessed  by  the  jury  without  deductions  for  benefits  to  any  property 
owner.  ' 
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TJie  provision,  therefore,  for  compensation  is  a limitation  upon  the 
power  of  the  Legislature  to  make  private  property  subservient  to  the 
public  welfare;  and,  therefore,  any  law  omitting  to  make  such  pro- 
vision, and  professing  to  take  private  property  for  public  uses,  is  in  con- 
travention of  the  provision  referred  to,  and,  in  this  view,  it  is  obvious 
that  the  inquiry  in  the  case,  as  the  law  omits  to  make  any  provision 
for  compensation,  is  whether  or  not  it  professes  to  takp  the  property  of 
these  plaintiffs  for  public  use. 

It  is  claimed  in  the  argument  for  the  plaintiffs  that  such  is  its  effect ; 
that  the  entry  upon  their  land  for  the  purposes  of  the  survey,  and  of 
planting  marks  and  monuments  upon  it,  and  of  making  a public  record 
of  the  plat  of  the  survey  is,  in  effect,  a taking  of  private  property,  and 
numerous  cases  have  been  cited  in  the  argument  which  it  is  claimed 
authorize  such  a construction.  The  proposition  is  that  these  acts 
amount  to  a taking  of  private  property ; that  they  are  something  more 
than  an  injury  to  it,  but  that,  in  effect,  they  are  a taking  of  it. 

From  the  view  which  I have  been  able  to  take  of  this  subject,  I do 
not  find  it  nece.ssary  to  place  the  decision  in  the  case  on  that  ground 
alone.  It  will  have  been  observed  that  by  the  fourth  section  of  the 
act,  it  is  provided  that  whenever  the  Commission,  after  having  filed 
and  recorded  the  plat,  shall  desire  to  open  any  street  or  alley,  or  portion 
of  a street  or  alley,,  laid  down  on  such  plat,  it  shall  be  unlawful  for  the 
jury  in  assessing  the  amount  of  compensation  to  be  paid  to  the  owner 
of  property  to  be  taken,  to  include  any  damages  for  the  destruction  or 
taking  of  any  building  or  improvements  erected  or  made,  either  wholly 
or  partially,  within  the  limits  of  any  street  or  alley  laid  down  on  such 
plat  subsequent  to  its  adoption. 

Nothing  can  be  more  clear  that  the  operation  of  this  provision,  if 
valid,  is  to  take  from  the  owner,  by  the  mere  act  of  recording  the  plat, 
that  right  or  incident  to  the  ownershfp  of  property  which  in  law,  apper- 
tains to  it.  Had  the  act  itself  provided  for  the  immediate  taking  of  the 
land,  and  for  the  appropriation  of  it  to  public  use,  it  is  manifest  that  it 
would  be  open  to  the  constitutional  objection  of  having  omitted  a pro- 
vision for  compensation  to  the  owner  of  it.  Instead  of  that  it  main- 
tains the  right  to  take  the  land  and  keep  it  in  abeyance  for  an  indefinite 
period,  with  no  reasonable  certainty  that  it  will  ever  be  appropriated, 
and,  in  the  meantime,  deprives  the  owner  of  his  right  which  is  an 
incident  to  ownership  to  use  it  for  purposes  of  improvement.  This, 
in  the  judgment  of  the  Court,  so  far  as  the  provision  extends,  amounts 
to  an  appropriation  of  the  property.  It  separates  the  incidental  right  of 
enjoyment  from  the  ownership  of  the  land,  and  confiscates  that  right  of 
enjoyment  without  any  provision  for  making  compensation  forit.  The 
act  not  only  omits  to  provide  for  compensation,  but  contains  an  express 
denial  of  the  right  to  it  The  right  to  use  property  for  any  purpose  is, 
itself,  property.  The  effect  of  the  act  is  to  suspend  this  right  indefi- 
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nitely,  thus  depriving  the  own>er  of  its  beneficial  use  *in  the  interval ; 
but,  in  the  event  that  the  ground  itself  shall  be  appropriated,  denies  to 
him  the  right  to  be  compensated  for  outlays  which,  in  the  meanwhile, 
he  has  the  right  to  make. 

“ Property"  has  frequently  been  judicially  oonsidered,  and  in  all  the 
eases  of  which  I am  aware,  it  has  been  held  to  have  been  used  in  the 
Constitution  in  its  strictly  legal  sense.  In  this  sense  the  word  property 
means  ownership.  Land,  therefore,  is  not  property.  It  is  merely  the 
subject  of  property;  the  word  itself  denotes,  and  the  framers  of  the 
Constitution  intended  to  render  inviolable  the  right  over  a determinate 
thing — the  right  of  a person  to  dispose  of  his  dominion  over  it,  includ- 
ing every  part  and  incident  of  it  and  the  use  of  it  for  every  purpose  of 
profit,  fancy,  or  taste  which  he  may  see  fit.  (51  New  Hampshire  511, 
8 'Ohio  Stat  333.) 

The  right  of  user,  then,  being  an  essential  element  of  absolute  prop- 
erty or  complete  ownership,  whatever  physical  interference  annuls  this 
right,  takes  property,  although  the  owner  may  have  left  to  him  valuable 
rights  in  the  land  of  a more  limited  and  circumscribed  nature. 

The  right  of  a suburban  land  owner  to  divide  the  land  into  parcels 
and  to  prescribe  the  necessary  approaches  to  them,  however  fanciful 
and  even  whimsical,  and  the  right  to  improve  every  or  any  part  of  the 
land  or  parts,  and,  the  most  essential  and  valuable  parts,  of  property." 
A law  therefore  which  takes  from  the  owner  of  the  land  either  of  these 
essential  rights,  to  that  extent  takes  property.  This  can  be  done  by 
the  State  only  to  subserve  an  ascertained  public  use,  and  it  can  not  even 
then  be  rightfully  done  for  a purchase  such  as  the  case  discloses,  except 
upon  the  condition  of  making  compensation  to  the  owner  whose  prop- 
erty is  taken.  The  act  under  consideration  does  not  propose  now  to 
take  the  land  which  is  to  form  the  proposed  street.  If  it  did  the  pro- 
visions of  the  general  law  on  the  sulyect  of  compensation  might  be  con- 
strued to  apply  and  to  afford  adequate  protection  to  the  land  owner. 
On  the  other  hand  it  professes  to  take  the  property  now,  and  postpones 
the  appropriation  of  the  land  to  an  indefinite  future,  and  then  it  not 
only  does  not  provide  for  making  a compensation  to  the  owner,  but 
professedly  withholds  the  right  to  it.  Meanwhile  the  owner  Is  left  in 
possession  as  nominal  owner.  He  is  left  to  bear  the  burden  of  the  tax 
in  the  land  forming  the  street.  He  is  unable  to  dispose  of  it;  he  is 
prohibited  from  improving  it,  and,  finally,  if  the  public,  as  the  act  pro- 
fessedly authorizes  it  to  do,  should  think  proper,  by  a commission,,  to 
abandon  the  streets  laid  out  and  lay  down  others  in  their  stead,  the 
land  is  restored  to  the  owner. 

It  thus  appears  to  the  Court  that  here  is  pisesented  an  injury  to  the 
inheritance,  impairing  the  just  enjoyment  of  the  land  in  the  future,  and 
one  properly  calling  the  Court  to  grant  relief  upon  the  principle  upori 
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which  Courts  of  Equity  proceed  in  suits  qmet  timet.  They  are  a direct 
interference  with  the  inheritance,  calculated  to  restrain  the  plaintiffs 
as  prudent  naen  from  any  profitable  use  of  their  lands  and  necessarily 
operating  as  a cloud  upon  their  title  to  it.  Until  the  public  see  fit  to 
appropriate  the  land  and  pay  for  it,  or  provide  for  its  payment,  no 
vested  right  or  equitable  interest  in  the  ground  taken  for  the  street 
exists  in  the  public  and  the  land  owner  can  not  be  restrained  from 
making  improvements  upon  it,  or  in  the  exercise  of  any  portion  of  his 
dominion  over  it,  and  every  step  taken  under  color  of  law,  with  a view 
to  consummate  such  step  taken  by  the  public  and  offering  an  impedi- 
ment to  the  exercise  of  the  dominion  of  the  owner  of  the  land,  and 
calculated  to  throw  his  legal  rights  into  doubt  and  operating  to  impede 
him  in  the  sale  or  use  of  it,  or  in  the  exercise  of  his  dominion  over  it, 
or  calling  that  dominion  in  question  under  color  of  law,  is  an  invasion 
of  his'right  which,  as  before  stated,  in  my  Judgment  authorizes  the  in- 
terference of  the  Court. 

Injunction  allowed  as  prayed  for  in  the  bill,  on  security  being  given  in. 


JOHN  RICHAEHS’  Administrators' 
vs. 

CITY  OF  CINCINNATI. 

* 


Hamilton  County  Coukt  ©p 
Common  Pleas. 


This  suit  was  brought  to  recover  damages  which  occurred  to  the 
property  and  buildings  of  John  Richards,  deceased,  by  reason  of  the 
change  of  grade  of  Eighth  street  and  the  grading  of  Culvert  street. 
The  amount  claimed  was  about  $J1,000.  The  property  consisted  of  a 
factory  and  a number  of  buildings  and  workshops  at  the  southeast 
corner  of  the  streets  named,  in  which  a very  large  quantity  of  coop- 
erage was  annually  manufactured  and  sold.  As  to  the  grade  of  Culvert 
street  it  vras  claimed  by  plaintiffs,  but  denied  by  defendant,  that  there 
had  been  a previously  existing  grade  with  reference  to  which  plaintiffs’ 
buildings  had  been  ^constructed.  It  was  not  denied  that  the  grade  of 
Eighth  street  had  been  previously  established,  and  that  part  of  plain- 
tiffs’ buildings  had  been  constructed  with  reference  thereto,  and  the 
principal  questions  in  the  case  were,  whether  the  plaintiffs  was  entitled 
to  recover  anything  by  , reason  of  the  grading  of  Culvert  street,  and 
what  amount  should  be  paid  for  the  damage  done  by  the  change  on 
Eighth  street.  After  hearing  the  charge  of  the  Court  the  jury  returned 
a verdict  assessing  the  plaintiffs’  damages  at  the  sum  of  $6,000. 
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The  following  carefully  prepared  and  written  charge  was 
delivered  to  the  jury  by  Avery,  J.  It  is  believed  to  contain 
a sufficient  statement  of  the  testimony  to  render  intelligible 
to  the  reader  all  the  points  decided  : 

Gtentlemen  op  the  Jury: 

The  plaintiffs  as  administrators  of  John  Richards, 
who  in  1872,  with  Joseph  Rawson  also  joined  as  plaintiff,  was  owner 
- of  the  lot  and  buildings  at  the  southeast  corner  of  Eighth  and  Cul- 
vert streets,  in  Cincinnati,  seeks  to  recover  against  the  City  for  loss, 
, which  it  is  claimed  was  occasioned  to  that  property  by  grading  these 
streets.  There  are  two  questions  : 1.  The  right  to  recover  ; 2.  The 
amount.  These  are  distinct  questions. 

It  does  not  follow,  although  loss  may  have  been  sustained,  that  there- 
fore there  is  the  right  to  recover.  The  City,  in  grading  its  streets,  is 
engaged  upon  public  property  in  discharge  of  a public  duty.  The 
power  to  establish  grades,  so  as  to  furnish  facilities  for  the  uses  to 
which  streets  are  designed,  and  to  change  grades  already  established, 
so  far  as  may  be  required  to  keep  pace  with  the  growth  and  improve- 
ment of  a City,  is  a necessary  power.  It  is  legislative  in  character, 
being  vested  in  the  City  Council,  which  may  be  aptly  termed  a little 
legislature,  and  requires  to  be  exercised  by  ordinance.  When  exer- 
cised, the  ordinance,  in  itself,  becomes  proof  of  the  propriety  and 
reasonableness  of  the  step,  for  it  is  the  determination  of  Council  to 
whose  discretion  it  is  left.  Like  every  other  law,  it  must  be  pre- 
sumed to  have  be'en  passed  for  the  public  good,  and  from  public 
motives.  Therefore  it  is  generally  held  to  be  law,,  outside  the  State 
of  Ohio,  that  a property  owner  for  depreciation  of  his  property,  by 
filling  the  street  in  his  front  under  a City  ordinance,  has  no  right  of 
recovery  against  the  City.  The  reason  given  is  that  a City  Council 
is  a representative  body,  in  whom  the  law  places  the  power,  and  to 
whom  each  citizen  may  be  presumed  to  have  conceded  authority  to 
pursue  the  public  benefit,  without  responsibility  for  incidental  pri- 
vate injuries  that  may  result. 

In  this  State  it  is  held  that  the  owners  of  unimproved  lots  can 
not  recover  damages  from  a municipal  corporation  for  filling,  ditch- 
ing, or  cutting  down  a street  in  their  front.  As  a general  rule,  it  is 
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also  held  that  a municipal  corporation  is  not  liable  for  injuries  to 
buildings,  upon  lots  abutting  on  streets  or  alleys,  from  the  improve- 
ment of  such  streets  or  alleys,  or  their  appropriation  to  a public  use, 
provided  such  improvements  or  appropriations  be  within  the  munici- 
pal authority,  and  are  without  negligence  or  malice.  But  the  law  of 
this  State  makes  an  exception  where  improvements  or  buildings  are 
erected  with  reference  to  an  established  grade.  Under  the  authority 
of  the  decision  by  the  Supreme  Court,  in  Crawford  vs.  The  Village 
of  Delaware^  I instruct  you  it  also  makes  an  exception  where  the 
City  has  neglected  to  establish  a grade,  and  improvements  or  build- 
ings are,  in  good  faith,  erected  with  reference  to  such  grade,  as  from 
the  locality  and  surroundings,  considering  also  the  probable  future 
improvement  of  the  City,  and  the  right  of  the  municipal  authorities 
to  fix  reasonable  and  proper  grades,  it  may  be  fair  and  reasonable 
to  anticipate  as  the  future  grade.  In  such  event  the  owner  may  re- 
cover to  the  extent  of  the  ^ depreciation  of  his  improvements  or 
buildings,  resulting  from  a change  of  grade  existing  when  they  were 
created,  or  from  a change  in  what  at  that  time,  if  the  grade  was  not 
established,  might  fairly  and  reasonably  have  been  anticipated  as  the 
future  grade. 

It  may  be  useful,  for  a moment,  to  refer  to  the  cases  decided  by 
the  Supreme  Court,  that  your  attention  may  be  drawn  to  the  circum- 
stance, that  only  with  respect  to  improvements  or  buildings  is  the 
lot  owner  permitted  to  recover.  Thus,  in  ^^McComb  vs.  Town  of 
Ahronf  15  Ohio  Eeports,  474,  and  ^'■Ahron  vs.  McCombf  18  Ohio, 
229,  it  was  held  a municipal  corporation  is  liable  for  injuries  result- 
ing from  a change  of  grade,  whereby  the  means  of  access  to  a build- 
ing^ erected  on  an  abutting  lot,  were  cut  off  or  impaired.  In 
''■Crawford  vs.  TheVillage  of  Delaware f 7 Ohio  State  Reports, 
459,  the  Court  held,  that  the  owner  of  an  unimproved  lot  can  not 
claim  damages  for  filling,  ditching,  or  cutting  down  a street  by  the 
municipal  authorities.  As  to  improvements,  they  must  be  made,  if 
the  grade  be  not  established,  with  reasonable  care  and  judgment  as 
to  the  future,  and  with  reference  to  the  right  of  the  City  to  make 
reasonable  and  proper  grades.  If  so  made,  or  made  with  reference 
to  an  established  grade,  and  an  alteration  totally  destroys  the  access, 
the  improvements  furnish  the  measure  of  the  injury.  Say  the  Court  : 
We  hold  that  where  the  avenue  to  the  place  of  business  of  the  lot 
owner,  and  his  use  of  the  street  as  an  incident  to  his  permanent 
erections',  is  thus  blocked  up  or  taken  from  him,  after  the  establish- 
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ment  and  by  tbe  alteration  of  a grade,  [the  private  rights  of  the 
owner  inherent  in  and  incident  to  the  erections  upon  the  lot  are  in- 
vaded. It  is  as  positive  and  substantial  an  injury  to  private  prop- 
erty, and  as  direct  an  invasion  of  private  right  incident  to  a lot,  as 
if  the  erections  upon  the  lot  were  taken  for  public  use.  In  the  case 
of  the  “ Street  Railway  vs.  Cumminsville^"  14  Ohio  State  Reports, 
523,  it  is  also  laid  down  that  when  lot  owners  have  made  their  im- 
'provements  in  reference  to  an  established  grade,  no  subsequent  change 
which  obstructs  or  impairs  access  to  such  improvements  can  be  .law- 
fully made  without  compensating  for  the  injury;  and  in  Cincinnati 
vs.  Penny''  21  Ohio  State  Reports  499,  that  while  for  injuries  re- 
sulting to  buildings,  on  lots  abutting  streets  or  alleys,  from  improve- 
ment of  such  streets  or  alleys,  the  City  will  not  be  liable  as  a general 
rule  ; yet,  if  before  the  construction  of  the  buildings,  the  street  or 
alley  had  been  so  improved  or  appropriated  to  public  uses  by  the 
municipal  authorities  as  to  indicate  no  future  change  would  be  re- 
quired, and,  relying  upon  that,  the  lot  owner  erect  his  improvements^ 
which  afterwards  are  injured  by  the  change,  the  City  will  be  liable. 

Whether  the  reason  of  the  principle  should  extend  to  the  protec- 
tion of  a lot,  as  weW  as  the  improvements,  is  not  the  question.  It 
may  be  fair  to  leave  the  lot,  apart  from  the  improvements,  to  adapt 
itself  to  the  alteration  of  grade.  The  object  being  to  increase  pub- 
lic facilities  for  the  use  of  the  street,  an  alteration  of  grade  may 
possibly  be  presumed,  generally,  to  be  of  more  benefit  than  injury 
to  the  naked  lot.  It  is  sufficient,  however,  to  say  that  the  decisions 
of  the  Supreme  Court  exclude  the  lot.  In  establishing  the  princi- 
ple that  Court  has  established  the  line. 

In  the  case  before  you  the  improvements  were  the  factory  build- 
ing, on  the  corner  of  Eighth  and  Culvert  streets, — feet  on 

Eighth  by feet  on  Culvert ; the  keg  shop  between  this  build- 

ing and  Smooter’s  on  Eggleston  avenue ; the  office,  stable  and 
carriage  hoitse,  and  two  cooper  shops  on  Culvert  street — one  of  these 
being  called  the  small  or  angular  shop,  and  the  other  the  long  shop — 
fronting  forty  feet  on  Culvert  street  and  two  hundred  feet  in  depth 
to  Eggleston  avenue.  Besides  there  was,  perhaps,  a drying  shed  or 
house,  between  the  factory  and  keg  shop,  and  a boiler  shed;  but  the 
evidence  will  instruct  you  as  to  these  matters. 

So  far  as  these  improvements  were  made  with  reference  to  the 
grade  of  Eighth  street,  existing  at  the  time,  that  was  an  established 
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grade,  by  ordinance  of  March  3,  1847 ; but  with  respect  to  Culvert 
street  there  is  a question. 

Clark  Williams  and  Samuel  Hubbard  declared  the  grades  by  the 
plats,  first  of  Williams  himself,  and  afterwards  by  that  in  which 
Hubbard  joined.  But  this  was  not  the  act  of  the  City.  Nor  did  the 
‘dedication  bind  the  City  to  the  grades,  because  of  the  condition 
against  altering  grades,  or  because  of  the  reservation  of  grades,  by 
Williams  and  Hubbard  to  themselves.  Such  conditions  and  reserva- 
tions, as  well  as  that  which  it  was  seen  fit  to  annex,  concerning 
damages,  were  inoperative  and  void,  being  inconsistent  with  the 
dedication  that,  in  itself,  vested  the  title  in  the  public,  and  left  the 
City  free  with  respect  to  it.  The  control  of  public  streets  must,  of 
necessity,  rest  with  the  City  as  representative  of  the  public ; and 
where  a street  is  made  public  by  dedication,  it  is  repugnant  to  pre- 
scribe conditions  under  which  that  control  shall  be  exercised,  or  to 
reserve  it  to  one’s  self  The  original  proprietor  of  a town  plat,  said 
the  Supreme  Court,  in  '■^Ahron  vs.  McComb^'"  18  Ohio,  233,  could  not 
reserve  to  himself  the  right  to  fix  the  grade  in  front  of  his  lot. 

Therefore,  the  plats  of  Williams  and  Williams  and  Hubbard,  will 
be  laid  out  of  view,  although  admitted  during  *the  progress  of  the 
trial,  they  are  now  ruled  out  ; and,  so  far  as  any  depreciation  of  the 
improvements  by  filling  Culvert  street  is  involved,  you  will  consider 
whether  the  circumstance  of  the  City  having  fixed  the  grade  of  in- 
tersecting streets,  if  that  be  shown,  was  such  that  it  might  be  said 
there  was  neglect  in  not  fixing  the  grade  of  Culvert  street ; and,  in 
that  event,  whether  by  ordinary  care  and  discretion  in  erecting  the 
improvements,  considering  the  locality  and  surroundings,  and  the 
probable  future  improvement  of  the  City,  and  the  municipal  author- 
ity to  establish  grades,  the  loss,  if  any,  occasioned  by  the  present 
grade  might  have  been  anticipated  and  avoided.  For,  in  the  words 
of  the  Supreme  Court : “ If,  by  ordinary  care  and  discretion  the 
grade  could  have  been  anticipated,  the  owner  of  the  lot  can  not 
make  the  corporation  responsible  for  his  own  carelessness  and  indis- 
cretion.” 

In  determining  this  you  are  authorized  to  consider  the  evidence,  if 
any,  of  the  establishment  of  intersecting  or  surrounding  grades,  as 
well  as  that  which  concerns  the  lay  of  the  lot  and  street ; and  its 
situation,  if  there  be  evidence  to  satisfy  you,  it  was  in  a depression 
or  hollow.  Indeed,  ordinary  care  being  such  as  a person  of  ordinary 
prudence  would  adopt,  under  the  circumstances  of  the  particular 
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work,  and  in  view  of  the  importance  of  the  interests  involved,  it 
will  be  necessary  that  you  consider  every  matter  of  evidence  that, 
in  any  way,  bears  upon  the  question. 

Unless  you  find  the  circumstances  to  have  been  such,  and  the  care 
in  making  the  improvements  such  as  the  law  requires,  where  made 
in  advance  of  the  establishment  of  a grade,  there  can  be  no  recovery' 
for  any  loss  by  the  filling  of  Culvert  street;  and,  in  inquiring  into 
wliat,  if  anything  may  be  recovered  by  the  plaintiffs,  you  will  only 
consider  what  loss,  if  any,  has  been  occasioned  by  the  filling  of 
Eighth  street  to  the  buildings  erected  with  reference  to  the  grade  of 
that  street.  If  the  evidence  satisfies  you,  however,  as  to  Culvert 
street,  and  the  burden  of  establishing  this  is  upon  the  plaintiffs,  you 
will  be  at  liberty  to  include  what  loss,  if  any,  has  been  occasioned 
by  filling  that  street,  to  buildings  erected  with  reference  to  what  it 
might  have  been  fair  and  reasonable  to  anticipate  as  the  grade.  In 
no  event  can  any  loss  by  reason  of  the  fill  on  Eggleston  avenue  be 
included,  as  that  is  not  sued  for  in  this  action.  That  your  estimate 
of  damages  may  not  be  affected  by  the  fill  there  or  upon  Culvert 
street,  unless  under  the  law,  as  given,  you  find  that  street  should  be 
included ; it  will  be  proper  for  you  to  consider  the  case  as  if  the 
avenue  and  Culvert  street  also,  if  excluded,  were  in  their  original 
condition  as  at  the  time  the  improvements  were  made.  It  should  be 
added  that  if  you  find  the  city  authorities  had  so  improved  Culvert 
\ street  according  to  a grade,  even  though  not  established  by  ordinance, 
as  fairly  to  indicate  no  future  change  would  be  required,  and  Kichards 
relying  upon  that  as  a final  decision,  erected  his  buildings  in  con- 
formity thereto ; that  circumstance  will  of  itself  authorize  a recov- 
ery so  far  as  such  buildings  shall  be  found  injured  by  a change.  In 
inquiring  into  this,  however,  it  should  be  observed  that  payment  by 
the  City  for  the  improvement  is  not  conclusive  as  to  the  point  of 
whether  or  not  there  was  a decision  upon  the  grade,  and  that  ques- 
tion is  one  .of  fact.  With  respect  to  this  the  evidence  must  be  con- 
sidered, and  if  it  appears  there  was  not  a decision,  but  that  the  mu- 
nicipal authorities  and  the  contractor  disagreed  as  to  the  grade  by 
which  the  improvement  was  made,  you  will  inquire  whether  from 
the’  circumstances  it  appears  that  ordinary  and  reasonable  inquiry 
might  have  advised  Richards  of  the  fact.  If  it  might,  the  improve- 
ment itself  may  not  be  said  fairly  to  have  indicated  no  future  change 
would  be  required;  the  fact  of  the  disagreement  might  even  have 
indicated  the  contrary.  This  is  all  a question  for  you. 
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When  the  right  to  recover,  with  respect  to  Eighth  street,  or 
Eighth  and  Culvert  streets,  as  you  may  find  the  fa'cts,  has  been  de- 
termined, you  will  come  to  the  question  of  the  amount. 

In  reference  to  this  there  are  some  considerations  to  be  borne  in 
mind.  Where,  from  any  cause,  a building  is  entirely  destroyed,  the 
loss  is  the  value  of  the  building  as  it  stood,  and  not  the  cost  of  a 
new  one.  If  destroyed  only  in  part  or  impaired,,  so  that  although 
not  so  valuable  as  it  was,  it  is  still  of  some  value,  the  loss  is  the  dif- 
ference in  value.  If  a building  destroyed  be  new,  the  cost  of  erect- 
ing a new  building  may  be  the  proper  measure  of  value.  If  not 
new  there  must  be  allowance  for  any  difference  between  old  and  new. 
If  merely  impaired  by  some  injury,  the  cost  of  repairs  necessary  to 
put  it  in  its  former  condition  may  be  taken  as  fixing  the  difference 
in  value.  But  this  may  not  be  so  always. 

Where  a ditch  was  dug  upon  a man’s  land  without  authority,  it 
was  held,  17  Cal.  613,  he  could  not  recover  as  damages  a sum  suffi- 
cient to  fill  it  up,  because,  said  the  Court,  the  cost  of  filling  up  might 
exceed  any  injury  resulting  from  the  ditch,  and  hence  he  might 
never  fill  it  up.  Where  an  excavation  was  made  upon  the  line  of 
one  person’s  lot  by  another  causing  the  earth  to  slip,  the  damages 
were  held,  1 Butcher,  356,  to  be  not  what  it  would  cost  to  restore 
the  lot  to  its  former  condition,  or  build  a wall  .to  support  it,  but 
what  the  lot  was  diminished  in  value  by  reason  of  the  excavation. 
Where  tan-bark  was  thrown  in  a stream,  and  carried  down  into  the 
dam  of  a mill  owner  below,  to  his  injury,  it  was  held,  61  Penn.  St., 
302,  that  if  the  cost  of  removing  the  bark  was  less  than  the  differ- 
ence in  value,  caused  by  its  obstructing  the  mill,  the  cost  of  removal 
would  be  the  proper  measure  of  damages;  while,  if  the  cost  of  re- 
moval would  be  greater  than  such  difference,  the  true  measure  of 
damages  would  be  the  difference  in  value  merely.  See  also  Exch., 
167;  8 M.  & W.,  146;  2 C.  & K.,  250;  1 Ad.  & E.,  493;  9 Iowa, 
461. 

In  the  present  case  testimony  has  been  offered  to  show  the  cost  of 
raising  the  buildings  to  the  grade.  This  was  competent.  For  the 
same  reason  it  was  competent  to  show  the  cost  of  filling  the  lot. 
The  object  was  to  advise  you  what  it  would  take  to  bring  the  build- 
ings to  the  grade,  preserving  at  the  same  time  the  former  levels  with 
respect  to  the  lot.  Yet  it  is  not  what  it  will  take  to  restore  tile 
buildings  to  their  former  condition  that  may  be  recovered  by  plain- 
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tiffs,  bu^;  simply  the  amount  of  the  loss.  This  will  he  the  difference 
in  value,  if  any,  occasioned  to  the  buildings  by  the  grade  of  the 
street  or  streets,  according  as  you  may  find  the  right  to  recover, 
limited  to  Eighth  or  extending  to  Culvert  street,  unless  the  buildings 
may  be  put  back  in  their  former  condition  for  less  than  such  differ- 
ence in  value. 

Damages,  according  to  the  theory  of  the  law,  restore  a man  to  his 
former  condition,  when  they  give  him  the  value  of  what  he  has  lost 
by  an  injury®.  He  may  not,  actually^  be  restored.  The  value  of  a 
horse  does  not  give  back  the  horse,  nor  the  value  of  a house  the 
house.  But  the  law  assumes  that,  with  the  value  in  money,  there 
may  be  procured  another  horse  or  another  house  of  equal  value. 
Therefore,  so  far  as  you  may  find  the  right  to  recover,  if  the  plain- 
tiffs receive  what  they  have  lost  in  the  value  of  their  buildings, 
they  will  be  made  whole  in  the  sense  of  the  law.  If  the  value  has 
been  entirely  lost,  a sum  equal  to  such  value  will  restore  the  plain- 
tiffs to  their  former  condition.  If  the  value  has  been  simply  im- 
paired, and  not  altogether  lost,  a sum  equal  to  the  difference  in  value 
will,  by  the  theory  of  the  law,  suffice. 

To  go  on,  however,  after  this,  and  give  in  addition  the  value  of  the 
use,  upon  an  estimate  of  the  difference,  with  respect  to  the  business 
between  the  buildings  before  and  after  the  injury,  can  not  be  permitted. 
The  uses  to  which  a building  is  adapted  may,  it  is  true,  always  be  con- 
sidered upon  the  question  of  depreciation  in  value,  since  to  impair 
the  building  for  the  particular  use  may,  and  perhaps,  generally 
will,  impair  its  value.  But  when,  after  taking  this  into  account,  the 
loss  in  value  has  been  determined  and  made  good  by  damages,  to  es- 
timate damages  in  addition  as  if  the  loss  still  remained,  would  be  to 
give  double  damages.  With  the  value  in  money  of  the  building  as 
it  stood,  if  its  value  be  entirely  destroyed,  or  the  difference  in  value 
if  it  be  simply  impaired  by  the  injury,  the  law  assumes  it  may  be 
put  back  in  as  good  a condition  as  it  was.  Although  practically 
this  may  not  turn  out  to  be  so,  it  makes  no  difference.  It  has  been 
said  the  theoretical  idea  of  damages  is,  that  they  are  to  be  a compen- 
sation and  satisfaction  for  an  injury,  but  that  practically  there  can 
hardly  ever  be  a case  in  which  they  are  completely  so.  If  the  value 
of  a building  upon  a particular  lot  be  utterly  destroyed,  the  lot  re- 
mains; if  the  value  of  the  building  be  not  utterly  destroyed,  the 
owner,  to  the  extent  of  what  remains,  has  that  in  addition  to  the 
value  of  his  lot.  In  either  case,  if  what  is  left  be  not  suitable  to 
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his  business,  he  may  apply  it,  by  sale  or  otherwise  to  his  own  profit, 
and  find  a location  elsewhere.  With  the  value  of  what  he  has  lost, 
and  the  value  of  what  he  has  left,  the  law  considers  he  is  made  whole. 
If,  however,  he  be  compelled  to  change  his  location,  the  effect  of 
that  in  interrupting  his  business,  for  the  reasonable  time  necessary 
for  the  purpose  of  removal,  should  be  considered ; and  so,  although 
he  remain,  if  during  the  reasonable  time  necessary  for  repairs  or 
change  consequent  upon  the  injury,  the  expenses  of  his  business  are 
affected,  that  should  be  considered.  But  this  must  be  limited  to  the 
time  reasonably  necessary  for  the  purpose  of  the  repairs,  and  not  ex- 
tended beyond. 

In  these  points  of  view,  testimony  has  been  admitted  as  to  the 
business  in  which  Richards  was  engaged  at  the  time.  The  object 
was  to  advise  you  in  what  manner,  if  at  all,  the  value  of  the  build- 
'ings  may  have  been  affected  by  causes  affecting  the  uses  to  which  the 
buildings  were  applied.  Also,  to  advise  you  of  the  particulars 
wherein,  if  at  all,  for  the  time  reasonably  necessary  to  adapt  the 
buildings  to  the  change,  if  the  cost  would  not  exceed  the  difference 
in  value  resulting  therefrom,  the  expenses  of  the  business  may  have 
been  affected.  Testimony,  likewise,  has  been  admitted  as  to  the  ef- 
fect of  the  grade  upon  the  lot.  This  was  admitted  for  like  reason. 
To  the  extent  that  the  value  of  the  buildings  may  have  been  im- 
paired by  circumstances  affecting  the  lot,  by  increase  of  water  there, 
or  anything  else,  such  circumstances  may  be  taken  into  account. 
You  are  at  liberty  to  take  the  buildings  and  lot  together,  so  far  as 
what  may  have  affected  the  lot,  also  affected  the  value  of  the  build- 
ings, but  when  the  loss  sustained  by  the  buildings,  from  all  causes, 
in  consequence  of  the  grade  has  been  determined,  you  will  not  add 
to  that  the  depreciation,  if  any,  in  the  value  of  the  lot.  Upon  the 
other  hand,  benefits,  if  any,  accruing  to  the  lot  will  not  be  deducted 
from  the  loss  to  the  buildings.  The  law  does  not  allow  this.  If  a 
grade  be  of  benefit  to  a lot  by  increasing  its  value  in  the  market, 
the  lot  owner  gives  an  equivalent  for  this  in  the  assessment  he  pays  ; 
or,  if  the  grading  be  not  paid  for  by  assessment,  but  charged  to  the 
general  fund,  he  has  equal  rights  with  other  citizens  to  share  in  the 
public  benefits  resulting  from  the  expenditure  of  public  money. 

As  to  the  retaining  wall,  if  that  was  a reasonable  and  proper  ex- 
pedient, and  did  in  effect  prevent  the  injury  from  becoming  more 
serious  than  it  would  otherwise  have  been,  that  should  be  taken  into 
consideration.  If  by  reason  of  the  wall  the  loss  in  value  to  the 
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buildings  was  less  than  it  would  have  been,  and  the  defendant — the 
City  of  Cincinnati — would  have  been  liable  for  the  loss,  it  should 
certainly  be  liable  for  the  expense  of  what  relieved  it  from  a greater 
liability.  The  comparison  necessary  to  determine  this  will  be  made 
by  you,  taking  the  facts  as  you  may  find  them  from  the  evidence^ 
The  whole  question  is  for  you.  So,  with  respect  to  the  addition  or 
buildings  erected,  to  supply  the  place  of  a jointing  room,  the  cost 
of  that  erection  may  be  taken  into  consideration  so  far  only  as  it 
may  fairly  be  included  within  the  amount  of  the  difference  in  value 
of  the  factory  building.  The  jointing  room  was  originally  in  the 
basement  of  that  building,  and  whatever  loss  of  use  was  sustained 
in  any  part  of  that  building  may  be  considered  as  an  element  affect- 
ing the  question  of  depreciation  in  value.  But  if  the  depreciation 
in  value  from  all  causes,  and  in  consequence  of  the  loss  of  all  parts 
of  the  building  which  have  become  useless  be  ascertained,  and  the 
amount  awarded,  to  give  the  value  of  another  building  besides  might 
be  to  give  double  damages.  It  will  be  your  duty  to  give  damages, 
if  any  have  been  sustained,  irrespective  of  benefits,  but  it  will  also 
be  your  duty  to  see  that  the  damages  do  not  overlap.  When  you 
have  found  the  amount,  if  anything,  which  should  have  been  re- 
ceived for  the  injury  at  the  time,  you  may  add  interest  up  to  the  9th 
of  June,  1875,  if  you  think  proper. 


THE  LIBRARY  OF  THE 

PviAR  8-1938 

UNIVERSITY  OF  ILLINOIS 


